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pressed to have counscel appear at and participate in panel hearings. Reporiedis
a few surreptitiously included outside counsel on their delegations. But, in man
more mstances, they acquiesced in the refusal of their developed-country oppe
nent {virtually always the United States) to agree 1o their reguest. It appears thae
no developing country challenged this state of affairs uatil the organization
Africarn, Caribbean, and Pacific states (AUPy—former colonics m‘”?iC Me:
States--did 0 as third parties in the FC Bananas dispute.

For the purposes of this paper, the point of primary mmportance is the
courtrics’ belief that they needed the assistance of cutside counsel in order
effectively present their views to the panel and the Appeliate Body and topr
their interests during these proceedings, OUne can guestion the motives

United States in objecting, bur that 13 for another day asd another paper,
in grapting counsel the right to appear before ihe Appetlate Body (counsel e

been excluded by the panel from its procecdings}, the Appeliate Body saxd
aiso note that representation by counsel of a government's own choice may w!
be a matter of particadar significance—especially for developing-country Mers
bers——io enable them to participate fully in dispute settlement proceedings
This 1s a ringing affirmation of the developing countries” belief. Until such fis
as they are able 1o build a corps of in-house WTO expertise, the only way thu
they will be able to use the dispute sysiem effectively, whether as complainun:-
or respondents, 18 (o exercise their sovereign right to be assisted by knowledgesni
outside counsel. [t is no substitute Tor sufficient, n-house expertise, but a7 leuw
it heips level the plaving field.

Vi, Conclusion

An effective WTO dispute setlement system is 1 the best interest of ali W/
Members. They should work collectively to ensure that the Secretariat and
Members have the resources necessary 10 nrake the system function properh,

G, Europeon Communines-—Regime for the Imporiation, Sale and Disteibution of Bowm
AR-1997 3 WT/DSIVAR/R {Sept. &, 1597 ied June 21, .
onkne/ddf him >
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KEY PROCEDURAL ISSUES: RESOURCES

Commenis

Die RictaRrp L. BERNALY, Dpmra Po STecEr™,
AND ANDREW L. STOLERFF®

DR, RicHARD L. BERNAL: As the process of globalization continues unabated
st time create

and trade agreements INCrease in COVETAge, couniries will for the fi

a genuinely global economy. Tronically, as liberalization procesds and the markets
both national and global become freer of restrictions and harriers the need for
regulation and regulatory mechanisms also increase. Additionally, as mational
barriers o trade in services and financial flows are dismantled. the FEpETCUSSION
of inadeguate regulations has become a serious issue requiring immediate atven-
tion. As liberalization exposes national economies to greater competition, these
markets will need to be brought under increased global discipline. in which
all countrics participate m a multilateral, rule-based regime. The World Trade
Organization (WTO) dispute resolution mechanism s 2 frst agempl 1o provide
such & multilateral forum for the resolution of international economic dispuies.

*Dr. Richard L. Bernal is Jamaica’s Ambassador to the United States and Permunait Representative
s the Organization of American States. He is alse the Chairman of the Working Group on Smaller
Economies in the Free Trade Area of the Americas and is Jamal representative on the Special
Trade Commitice of the OAS, Comitiee for Hemispheric Financial Issues, and the Working Group
on Services in the FTAA, The author gratefully acknowledges comments received from Pamela
Coke Hamilton and Kathy-Ann Brown.

#*Debra P. Steger is Director of the Appeliate Body Secretariat of the WTO. From 1991-1983
she was Generat Counsel of the Canadias International Trade Tribunai. During the Uruguay Round
of Multilateral Trade Negotiations, she was Canada’s Principal Legal Advisor for all the agreements
and Senior Negotiator for ingtitutional issues, inchading the Agreement Establishing the World Trade
Organizasion and the Understanding on Rules and Provedures Governing the Sexlemer of Disputes.
The views cxpressed in this comment are her own and not those of either the Appetiate Body or the
Members of the Appelaie Body.

wv5 Andrew L. Stoler is the Deputy Chief of Misston in the United Sustes Mission fo the World
Trade Organization in Geneva. He has been in this position since 1989 and participated in the final

phase of the Uruguay Round negotiations on the Dispute Sertlement Understanding. He reprosents
e United States on the WTE) Committee on Budget, Finsnce and Administration.
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i. Prospective Use and Available Resources

The use of the WTO DSM is likely to increase substantially in the next few
years {a) as countries become more familiar with the process, (b) as the transition
periods end, and (¢) as the full requirements of the TRIPs and services agreement
come into operation.

As the case load of the WTO dispute settlement mechanism grows exponen-
tinlly, the available resources will become increasingly inadequate. The issue of
she availability of resources and the adequacy of resources has to be examined
in relation to the WTO institutional machinery, the developed countries, and the
developing countries.

11, Bifferent Constituencies

‘There are two very different constituencies among the membership of the WTO,
namely the developed countries and the developing coundries, The developed
countries were responsible for 79 of the 117 cases to date while developing
countries were responsible for 38 cases. Developing countries were, however,
involved in 65 of the cases. The developed couniries have the human and financial
resources 1o service these cases through the various stages of the dispute resolution
process, but developing countries are either unable or have severely limited
capacities to participate meanngfully.

First, the WTO Secretariat for dispute settlement proceedings involve the Ap-
peitate Body, the panelists, and the staff of the Secretarial. To date the permanent
seven-Member Appellate Body has not experienced any difficulty in handling
the caseload and there seems to be no shortage of gualified panelists. But given
that the Secretariat provides staff for all panels there will be a problem, as there
will be a sharp escalation in disputes referred to the WTO. In fact, the increased
caseload has already had an enormous impact on the W10 Secretariat especially
the available resources.

The issue of available resources has 0 be examined in relation to the WTG
institutional machinery, the developed and developing countries, the Legal Divi-
stony, and the Anpeilate Body Secretariat. The overload has already resulted in
delays in the transiation of panel reports, and the current budget and staff of the
Legal Division and the Secretariat of the Appeliate Body are already proving
inadequate to meet the demands of the process. At present there are only two
persons in the Secretariat available to provide technical assistance to developing
countries, neither of whom are available to these countries on a full-time basis.
Therefore both human and financial resources will have to be increased and this
has to be done as quickly as possible.

Second, developed countries appear w have a more than adequate supply of
trade lawyers famibiar with the WTO agreemnents, both in the private sector and
the gavernment. Developing countries do not have adequate capacity in either
the public or private secior.

EEY PROCEDURAL ISSL

S RESOURCES LK

Hi. Increasing Resources

Recognition of the considerable costs involved in the preparation and presenta-
tion of cases led the United Nations Secretary Genperal, on the recommendation
of non-aligned states, 10 announce on Movember 1, 1989, the creation of a Trust
Fund 1o assist states i the settlement of disputes through the International Court
of Justice (3CF). The purpose of this fund i3 o provide financial assistance for
developing countries for, infer alial the preparation of memorials, counter
memorials, and replies; fees [or agents, counsel, advocatos. capens, or wilnesses,
research fees; costs related to oral proceedings (e.g. inferpretation); expenses
of producing techrical materials; and costs relating o the execution of an 10
Judgment, This was in recognition of the fact that " "costs can be 2 factor in deciding
whether a dispuie should be referred o the International Court of Justice™ and
that as such the availability of funds would advance the peaceiul seitlement of
disputes.”

Similarly. justice requires that there be 2 recognition of the prohibitive costs
agsociated with effective participation n any dispute settlemant procedures and

the impact that participation or fazilure to participate will have on the ability of
developing countries to defend their vital economic interests. In recognizing this
fact, the WTG, if it is to be an effective arbiter of the righis of countries in a
liberalized global economy, must also provide meaningful access o the process.
Such access may be facilitated through the provision of z pool of funds for
developing couniries not only aimed at enabling participation in a pariicular
dispute, but also 1o develop the necessary expertise n these countries, which in
time will obviate the necessity for such a fund,

in addition, the Secretariat may provide on-site trainiy
oping couniry parlicipants in the dispute settlernent process throu
nisms as attaching developing country delegates to a panel proce
tion (o completion, thereby providing an overview of the entis
procedire,

and exposure of devel-
1 such mecha-
from its meep-
pute settlerment

P

Desra P Srecer: I have been given the delightful, although unusual, sk
of presenting both my views and those of Andy Stoler. which he has ably outlined
in his written comunents (see p. 8771 As [ agree with everything that he has
written, my task is that much easier. I must also, at the outset, offer a disclaimer
that the views that I express are my own, as Director of the Appellate Body
Secretaniat, and not those of the Appellate Body or the Appellate Body Members
themselves,

As u general theme, 1t is true that *'the system 18 in danger of collapse st current
resource levels and that both the Secretariat and developed country Members must

increase the resources they devots to dispute settlement in the very near fature ™

10 QL Caristophier Parlin, Key Procedurad fosues: Resoarces, 33 vy Law (1598



